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In the Court of Appeals of the District of Columbia. 


Grant Campbell, Plaintiff in Error, 

vs. 

The District of Columbia. 


No. 1124. 


a In the Police Court of the District of Columbia, August Term 

1901. 


District of Columbia ) 
vs. 

Grant Campbell. 


I No. 210,212. Information for Violation of 
j Police Regulations. 


Be it remembered that in the police court of the District of 
Columbia, at the city of Washington, in the said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

Of 


1 Bill of Exceptions. 

In the Police Court of the District of Columbia. 

District of Columbia! 

vs. >No. 210,212. 

Grant Campbell. I 

This cause was tried on the 14th day of August, 1901, on the fol¬ 
lowing agreed statement of facts: 

The defendant is a driver in the employ of Patrick Mann, whose 
business is the collection of dead animals and the manufacture of 
them into fertilizers; that the said Mann has been engaged in that 
business in the District of Columbia for more than twenty years and 
is fully equipped for the prompt removal of dead animals, having 
substantially air-tight wagons for the purpose, as required by section 
22, article VIII, of the Police Regulations of the District of Colum¬ 
bia, which regulation, prior to July 5th, 1901, was as follows: 

“ No dead animal of the horse, mule, or jack kind, and no dead 
cow r , goat, calf, sheep, dog, or swine, or any part of the aforesaid dead 
animals, shall be transported through any street, avenue, alley or 
public space within the city of Washington, or the more densely 
populated suburbs of said city, unless the same shall be conveyed in 
vessels substantially air-tight, constructed either of wood or metal, 
1—1124a 
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or both ; nor shall any such dead animal, or part thereof, be de¬ 
posited or left upon any wharf, street, alley, avenue, or public space 
within said city; and in all cases where such dead animal or part 
thereof is transported upon the Potomac river or Eastern branch, it 
shall be unloaded from the aforesaid vehicle directly into the scow 
provided for the purpose, covered and closed therein, and thereupon 
immediately conveyed beyond the District of Columbia, or to such 
place within said District as may be designated by the health officer, 
and there so disposed of as, in the judgment of the health 

2 officer, not to be injurious to health, nor offensive to sight and 
smell. Provided, that this section shall not apply to the 

transportation of such animals intended to be used for food.” 

That on December 1st, 1900, the Commissioners of the District of 
Columbia entered into a five-year contract with the Washington 
Fertilizer Company for the removal of garbage in this city and its 
more densely populated suburbs; that, being advised that dead ani¬ 
mals were in the same category as garbage, and that they had the 
right to control the removal oAhe same, said Commissioners incor¬ 
porated in their said contract the following clause in regard to the 
collection of dead animals: 

“ To collect daily, including Sundays, for a period of five years, 
beginning December 1st, 1900, from every part of the District of 
Columbia all dead animals and remove them to convenient hauling 
distance as may be approved by the Commissioners of said District.” 

That the garbage contractor having complained that it was not 
getting all the dead animals in the District, said Commissioners, 
with a view to preventing others than the garbage contractor from 
removing dead animals, on June 4th, 1901, amended the foregoing 
police regulation by adding thereto the following: 

“And provided further that no such dead animal, or part thereof, 
not intended to be used for food, shall be transported as aforesaid 
without a permit therefor from the Commissioners.” 

That on August 0th, 1901, the aforesaid Patrick Mann, having 
purchased a dead horse from one Frank H. Hopkins, for which he 
paid the sum of one dollar, made the following application in writ¬ 
ing to said Commissioners for a permit to remove the same: 

3 “ Washington, D. C., Aug. 6, 1901. 

The honorable Commissioners, District of Columbia. 

Gentlemen : I hereby make application to remove the carcass of 
a dead horse from New York avenue and 21st street—from stable in 
rear of premises occupied by Frank H. Hopkins—to foot of South 
Capitol street. 

I propose to convey said animal in a vehicle substantially air¬ 
tight, constructed of wood and metal, in all respects in accordance 
with section 22, article VIII, of the Police Regulations; said carcass 
to be loaded on a scow at the foot of South Capitol street and trans¬ 
ported down the Potomac river to Giesborough, where my fertilizer 
works are located. I have purchased from and paid the owner for 
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said carcass, and the same has not yet become a nuisance, nor 
offensive to the senses of sight and smell. 

Very respectfully, PATRICK MANN.” 

The Commissioners, after consideration of the above application, 
refused the same ; that, on being notified of the action of said Com¬ 
missioners, the said Mann directed the defendant to remove-the dead 
horse in question, which he did, and thereupon the defendant was 
arrested and brought before this court charged with violating the 
aforesaid police regulation. 

That the carcass of the animal in question was worth commer¬ 
cially to the said Mann the sum of eight dollars; that the carcass at 
the time it was removed by the defendant had not become a nui¬ 
sance injurious to health, and was not offensive to the senses of 
sight and smell; that the carcass of said horse, except that a permit 
to remove it was not obtained, was removed by the defendant in all 
respects as required bv the said police regulation. 

A. B. DUVALL, 

Attorney for the Dist. of Col. 

S. T. THOMAS, 

Attorney for Defendant. 

4 This being all the evidence in the case, thereupon counsel 
for the defendant requested the court to rule as matter of law 

that the refusal of the Commissioners of the District of Columbia 
to issue a permit for the removal of the dead animal mentioned in 
the information in this case was arbitrary and illegal and against 
the principles of personal liberty and the rights of private property; 
but the court refused to so rule; to which refusal and ruling the 
defendant, by his counsel, then and there duly excepted. 

And thereupon counsel for the defendant requested the court, on 
the agreed facts of this case, to rule as matter of law that section 
22, article VIII, of the Police Regulations of the District of Colum¬ 
bia, as construed by the Commissioner-, is unconstitutional and void, 
as authorizing the taking of private property without compensation, 
and as depriving the defendant's employer of his property without 
due process of law; but the court refused to so rule; to which re¬ 
fusal and ruling the defendant, by his counsel, then and there duly 
excepted. 

And thereupon counsel for the defendant requested the court, on 
the agreed facts of this case, to rule as matter of law that the pro¬ 
vision in the contract between the Washington Fertilizer Company 
and the District of Columbia (for the removal of garbage in the . 
city of Washington and its more densely populated suburbs, for a 
period of five years from December 1st, 1900) giving to said com¬ 
pany the right to remove and convert to its own use all dead 
animals in the District of Columbia, to the exclusion of their own¬ 
er’s rights thereto, is unconstitutional and void; as authoriz- 

5 ing the taking of private property without compensation 
and without due process of law ; but the court refused to so 



4 


GRANT CAMPBELL VS. THE DISTRICT OF COLUMBIA. 


rale; to which refusal and ruling the defendant, by his counsel, 
then and there duly excepted. 

And thereupon counsel for the defendant requested the court, on 
the agreed facts in this case, to rule that the effect of the action of 
the Commissioners in refusing to issue a permit for the removal of 
the dead animal in question was to prohibit and not to regulate the 
applicant’s business, and that said regulation, as construed by said 
Commissioners, is unreasonable and void as an unwarranted inter¬ 
ference with the rights of private property ; but the court refused to 
so rule; to which refusal and ruling the defendant, by his counsel, 
then and there duly excepted. 

And thereupon counsel for the defendant requested the court, on 
the agreed facts of this case, to rule that the police regulation in 
question is unreasonable and void and to discharge the defendant; 
but the court refused to so rule; to which refusal and ruling the 
defendant, by his counsel, then and there duly excepted. 

Each of said exceptions was duly noted upon the minutes of the 
court before the court announced the judgment in the case, and 
notice was then given of the intention of the defendant to apply for 
a writ of error. 

In witness whereof, at the request of the defendant’s counsel, the 
presiding justice signed this bill of exceptions this 10th day of Sep¬ 
tember, 1901. 

(Signed) SAMUEL C. MILLS, 

Justice pro Tern. Presiding. 


6 Transcript of Record. 

In the Police Court of the District of Columbia, August Term, 1901. 

District of Columbia W 211)212 . Information for Violation 

Grant Campbell. j of Police Re g ulations - 

Thursday, August 8, 1901.—Continued to August 14,1901. $5.00 
collateral security deposited in lieu of bonds. 

August 14, 1901.—Defendant arraigned. Plea, not guilty. Ex¬ 
ceptions taken by defend ant to rulings of court on matters of law, and 
notice given of his intention to apply to the Court of Appeals for a 
writ of error. 

September 10, 1901.—Judgment, guilty. Sentence, to pay a fine 
of five dollars, and in default to be committed to the workhouse for 
the term of fifteen days. 

Bill of exceptions filed, settled, and signed. 

September 11, 1901.—Motion for new trial filed. Motion over¬ 
ruled. 

September 12,1901.—Recognizance in the sum of one hundred 
dollars entered into on writ of error to Court of Appeals, D. C., upon 
the condition that in the event of the denial of the application for a 
writ of error the defendant will within five days next after the ex- 
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piration of ten days appear in the police court and abide by and 
perform its judgment, and that in the event of the granting of such 
writ of error the defendant will appear in the Court of Appeals of 
the District of Columbia and abide by and perform its judgment in 
the premises. George J. Suefferle, surety. 

September 13,1901. 

I hereby certify, under the seal of this court, that the foregoing is 
a true copy of the record of the proceedings had in the police court 
in the above-entitled case. 

[Seal Police Court of District of Columbia.] 

JOSEPH Y. POTTS, 

Clerk Police Court, D. C. 


7 In the Police Court of the District of Columbia. 

District of Columbia ) 

vs. VNo. 210,212. 

Grant Campbell. ) 

And now comes the defendant, by S. T. Thomas, his attorney, and 
moves the court to set aside its judgment in this case and grant a 
new trial: 

1. Because the evidence was insufficient to support said judgment. 

2. On exceptions taken by the defendant to the rulings of the 
presiding justice during the trial. 

S. T. THOMAS, 

Attorney for Defendant. 


In the Police Court of the District of Columbia. '* 

District of Columbia, ss : 

Andrew B. Duvall, Escp, attorney for the District of Columbia, 
by James L. Pugh, Jr., Esq., special assistant attorney for the Dis¬ 
trict of Columbia, who, for the said District, prosecutes in this be¬ 
half in his proper person, comes here into court and causes the court 
to be informed and complains that Grant Campbell, late of the Dis¬ 
trict of Columbia aforesaid, on the 6th day of August, in the year 
A. D. nineteen hundred and one, in the District of Columbia afore¬ 
said, and in the city of Washington, did then and there transport 
and haul through the streets of said city a certain dead animal, 
8 to wit, a horse, without having first obtained a permit so to 
do, contrary to and in violation of the police regulations of 
the District of Columbia, and constituting a law of the District of 
Columbia. 

ANDREW B. DUVALL, Esq., 
Attorney for the District of Columbia, 
By JAMES L. PUGH, Jr., 

Special Assistant Attorney for the District of Columbia . 
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Personally appeared S. A. Groff this 8th day of August, A. D. 
1901, and made oath before me that the facts set forth in the fore¬ 
going information are true, and that those stated upon information 
received he believes to be true. 

W. H. RUFF, 

Deputy Clerk of the Police Court of the District of Columbia. 


In the Police Court of the District of Columbia. 


United States of America, 
District of Columbia , 


ss : 


I, Joseph Y. Potts, clerk of the police court of the District of Co¬ 
lumbia, do hereby certify the foregoing pages, numbered from 1 to 
8, inclusive, to be true copies of the originals in case No. 210,212, 
wherein The District of Columbia is plaintiff and Grant Campbell 
defendant, as the same remain upon the files and records of said 
court. 


In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
16th day of September, A. D. 1901. 

[Seal Police Court of District of Columbia.] 

JOSEPH Y. POTTS, 

Clerk Police Court, District of Columbia. 


9 United States of Americans: 

The President of the United States to the Honorable Samuel C. 

Mills, judge of the police court of the District of Columbia, Greet¬ 
ing : 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said police court, before you, 
between The District of Columbia, plaintiff, and Grant Campbell, 
defendant, a manifest error hath happened, to the great damage of 
the said defendant, as by his complaint appears, we, being willing 
that error, if any hath been, should be duly corrected and full and 
speedy justice done to the parties aforesaid in this behalf, do com¬ 
mand you, if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings afore¬ 
said, with all things concerning the same, to the Court of Appeals of 
the District of Columbia, together with this writ, so that you have 
the same in the said Court of Appeals, at Washington, within 15 
days from the date hereof, that, the record and proceedings afore¬ 
said being inspected, the said Court of Appeals may cause further 
to be done therein to correct that error what of right and accord¬ 
ing to the laws and customs of the United States should be done. 

o 
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Witness the Honorable Richard H. Alvey, 
Seal Court of Appeals, Chief Justice of the said Court of Appeals, 
District of Columbia, the 14th day of September, in the year of our 

Lord one thousand nine hundred and one. 

ROBERT WILLETT, 

Clerk of the Court of Appeals of the District of Columbia. 

Allowed by— 

M. F. MORRIS, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 

[Endorsed:] Filed Sep. 14, 1901. Joseph Y. Potts, clerk police 
court, D. C. 

Endorsed on cover: District of Columbia police court. No. 1124. 
Grant Campbell, plaintiff in error, vs. The District of Columbia. 
Court of Appeals, District of Columbia. Filed Sep. 16,1901. Robert 
Willett, clerk. 





OCTOBER. TERM, 1901. 

No. 1124. 


No. 16, SPECIAL CALENDAR. 

GRANT CAMPBELL, PLAINTIFF IN ERROR, 

vs. 

THE DISTRICT OF COLUMBIA. 

BRIEF FOR DEFENDANT IN ERROR. 


ANDREW B. DUVALL, 

Attorney for Defendant. 



GLOBE PRINTING COMPANY 







No. 1124. 


GRANT CAMPBELL, PLAINTIFF IN ERROR, 


vs. 


THE DISTRICT OF COLUMBIA. 


BRIEF FOR DEFENDANT IN ERROR. 


This case comes here on writ of error to the Police' 
Court, where the plaintiff in error was convicted on 
an information charging that on August b, 1901, lie 
trans])orted and hauled through the streets of the city 
of Washington a certaindead horse, without first hav¬ 
ing obtained a permit so to do, in violation of Section 
22, Article VIII, of the Police Regulations, which is 
as follows: 

“No dead animal of the horse, mule, or jack 
kind, and no dead cow, goat, calf, sheep, dog, or 
swine, or any part of the aforesaid dead ani¬ 
mals, shall be transported through any street, 
avenue, alley, or public space within the city 
of Washington, or the more densely populated 
suburbs of said city, unless the same shall be 



conveyed in vessels substantially air-tight, con¬ 
structed either of wood or metal, or both; nor 
shall any such dead animal, or part thereof, 
be deposited or left upon any wharf, street, 
alley, avenue, or public space within said city; 
and in all cases where such dead animal, or 
part thereof, is transported upon the Potomac 
Kiver or Eastern Pranch, it shall be unloaded 
from the aforesaid vehicle directly into the 
scow provided for the purpose, covered and 
closed therein, and thereupon immediately con- 
veved bevond tlu x District of Columbia, or to 
such place within said District as may be des¬ 
ignated by the Health Officer, and there so dis¬ 
posed of as, in the judgment of the Health Of¬ 
ficer, not to bo injurious to health nor offensive 
to sight and smell: Provided, That this section 
shall not apply to the transportation of such 
animals intended to be used for food: And 
provided further. That no such dead animal, or 
part, thereof, not intended to be used for food, 
shall be transported as aforesaid without a per¬ 
mit therefor from the Commissioners.” 


Among the provisions in the Appropriation Act for 
the District of Columbia for the fiscal year ended June 
JO, 1901, approved June 0, 1000, was the following: 


“For the collection and disposal of garbage, 
miscellaneous refuse, and ashes in the city of 
Washington, and the more densely populated 
suburbs; for collecting and disposing of dead 
animals and night soil in the District of Colum¬ 
bia, and for the payment of necessary inspection 
and incidental expenses, one hundred and fif¬ 
teen thousand dollars, of which sum five hun¬ 
dred dollars shall be immediately available: 

* 

Provided, That the Commissioners may, on and 
after the passage of this act, enter into a con¬ 
tract or contracts for the collection and dis¬ 
posal of garbage, miscellaneous refuse, ashes, 




night soil, and (load animals, under such regu¬ 
lations and specifications as they may establish, 
for a period not exceeding live years, after ad¬ 
vertisement and the receipt of proposals. 

“Said Commissioners shall definitely fix the 
collection districts in the city of Washington 

»> o 

and District of Columbia, and stipulate in said 
regulations and specifications the number of col¬ 
lections to be made, whether daily, semi-weeldy, 
or tri weekly, in said districts, so that efficient 
collection may be enforced, and to require that 
all bidders shall stipulate 4 in their proposals the 4 
increased compensation they will require if 
semi-weekly collections are required to be made 4 
tri-weekly or tri-weekly collections are to be 4 


made daily in any of said districts or pensions 
of such districts, and the reduction in compensa¬ 
tion said bielelevs will concede if daily collections 

t/ 

are 4 changed to tri-weekly e>r tri-weekiv cedlec- 
tions are changed to semi-weekly in anv of said 
districts or portions of such districts: Provided 
further, That all garbage collected under the 
provisions of this Act shall be disposed of 
through a reeluction or consumptie)n process in 
such a manner as to entail no damage or claim 
against the District of Columbia for such dis¬ 
posal, and subject to the sanitary inspection and 
approval of the Commissioners. All contracts 
shall expressly provide that no garbage or other 
vegetable or animal matter shall be dumped 
into the Potomac River or any other waters, fed 
to animals, exposed to the elements upon 
lands: Provided further, That said Commis¬ 
sioners may, either with or without advertise- 
ment, enter into a contract or contracts for tin 4 
collection and disposal of garbage and dead ani¬ 
mals at a rate not exceeding seventy thousand 
dollars per annum, from the first day of July, 
nineteen hundred, until such time as the plant 
necessary for the collection and disposal of gar¬ 
bage, miscellaneous refuse, ashes, night soil, 


and dead animals, under the five-year contract 
hereinbefore authorized, shall be ready for op¬ 
eration; and said (Mmmissioners art* hereby 
authorized to make all regulations necessary 
for the collection and disposal of miscellaneous 
refuse, ashes, dead animals, and night soil, and 
to annex to such regulations such penalties as 
may, in the judgment of said Commissioners, be 
necessary to secure the enforcement thereof." 

Acting under the authority of said Act of Congress, 
tin* Commissioners, on December 1, 11)00, entered into 
a five-year contract with the Washington Fertilizer 
Company for the removal of garbage and the collection 
of dead animals. Among the provisions of said con¬ 
tract was the following: 

“To collect daily, including Sundays, for a pe¬ 
riod of five years, beginning December 1st, 1900, 
from every part of the District of Columbia, all 
dead animals and remove them to convenient 
hauling distance, as may be approved by the 
Commissioners of said District." 

The employer of the plaintiff in error, Patrick Mann, 
on August (>, 1901, applied for a permit (Roc. 2) to re¬ 
move the carcass of a dead horse, which lnul been pur¬ 
chased by him, stating; his purpose to convey the same 
in a proper vehicle from New York Avenue and Twen¬ 
ty-first Street to the foot of South Capitol Street. 
After consideration of this application, the Commis¬ 
sioners refused to issue the desired permit, whereupon 
the said Mann directed the plaintiff in error to remove 4 
said carcass without a permit, which he did, and there¬ 
upon he was arrested, and-charged in the Police Court 
with violating the aforesaid Police Regulation. It ap¬ 
peared at the trial that the carcass of the dead horse* 
was worth tin* sum of eight dollars; and that at the 



time of its removal it lmd not become a nuisance in¬ 
jurious to health, and was not offensive to the senses 
of sight and smell. 

It is claimed by the plaintiff in error that the Police 
Court erred in refusing to hold that the Commissioners 
acted arbitrarily and against the rights of private 1 
property, in refusing to issue the permit applied for; 
and that the provision in the- public contract for the 
removal of garbage, giving to the garbage 1 contractor 
all dead animals was unconstitutional and void, be¬ 
cause it authorized the taking of private 1 property 
without due process of law and without compensation \ 
and that the effect of the refusal to issue said permit 
was to prohibit and not to regulate the business of 
his employer. 

The Police Regulation in question was made, not 
only under the authority of the joint resolution of 
Congress approved February 2b, 1892 (27 Stat., 894), 
but also under the (express authority contained in tin* 
above-mentioned Appropriation Act approved Juno 0, 
1900. 

The regulation is not invalid because it anticipates 
a possible public danger. It is not arbitrary; it repre¬ 
sents the deliberate judgment of the public authori¬ 
ties respecting the subject-matter. Such a regulation 
was necessary to carry into effect the provisions of the 
Act of Congress respecting the collection and dis¬ 
posal of garbage and dead animals. 

In Mugler v. State of Kansas (128 C. S., 023), the 
Supreme Court held that under our system the law¬ 
making power was to determine primarily what meas¬ 
ures are appropriate or needful for the protection of 
the public morals, the public health, or the public 
safety; that every possible presumption as to be in¬ 
dulged in favor of the validity of a statute, and that it. 






was the duty of the courts to sustain a statute enacted 
to protect public health, morals, or safety unless it 
had no real or substantial relation to those objects, or 
was a palpable invasion of rights secured by funda¬ 
mental law; and that constitutional rights of liberty 
or of property were not interfered with in the manu¬ 
facture and sale of intoxicating liquors as a beverage 
when the Government determines that the manufac¬ 
ture and salt 1 of intoxicating drinks as a beverage are 
or man heroine hurtful to society and constitute, there¬ 
fore, a business in which no one maw lawfully engage*. 

The extent of the power of the Commissioners is ex¬ 
pressed in the broadest terms in the Joint Resolution 
of Congress; said this Honorable Court in R. R. Co. v. 
J). C. (10 App. I). C., 120): 

“We think it clear that Congress intended 
thereby to increase* the* powers of the Commis¬ 
sioners to the full extent of those frequently, if 
not generally, entrusted to municipal corpora¬ 
tions.” 

i ide Macfarland et al. v. Rv. Co., XXIX 

9 1 

Wash. Law Rep., 547. 


In State* v. Orr (08 Conn., 101) the Court said: 

“There* is so much of this kind of matter (gar¬ 
bage*) that is offensive a net elangerous to the* 
community, that all may properly be* made* the* 
subject of publie* supervision and control. Any 
oewupation eomes within the range of polie-e* 
power which is such as te> be naturally liable- 
te> create a iniisane-e unless subjecteel to special 
regulatiems; wlietheu* it be so e-onducteel as in 
fact to create- a nuisance or ned. The* prerention 
of nuisances is quite as important as the*ir almte*- 
ment, 

“Feu* lh(*be*tte*r security and promotion of I lie* 
1 1 e*a 111 1 of the* community, municipalities are*, 






commonly, most liberally endowed with power 
to prerent the creation and maintenance of nni- 
sant'es; and it has been said that the power to 
abate nuisances is inherent in municipal cor¬ 
porations, so absolutely essential is it to the’ 
proper exercise of the police power." 

Tiedeman on Mimic. (Y>rp. and cases cited. 
Par. 120. 

The Peculation is no more subject to the criticism 
that private property is taken for public use without 
compensation, than any other regulation made in the 
exercise of the police power; whereby, for public pur¬ 
poses, the use of property is regulated. Nor does the 
fact that in the case at bar the dead animal had not, 
at the time of its removal, become a nuisance, offensive 
to the health or senses, make anv difference. The 
Regulations is justified upon the ground that there 
was a reasonable contingency that such a regulation 

o * o 

was necessary for the protection of the public. 

In lilvdenburg v. Miles (31) Conn., 484), the Court 
said: 

‘‘All rights to the use and enjoyment of prop¬ 
erty secured by the Constitution of the United 
• « 

States or of the Commonwealth are subject to 
regulation under that power known as the po¬ 
lice power of the State, which, like the power 
of taxation, is necessary to its existence, and 
which is implied in the use of full civil govern¬ 
ment * * * To a great extent the Legisla¬ 

ture is the proper judge of the necessity for the 
exercise of this restraining power. It is not nec¬ 
essary to prescribe its limit. The law will not 
allow rights of property to be invaded under the 
guise of a police regulation or protection against 
a threatened nuisance; and when it appears that 
such is no the real object and purpose of the 
regulation, courts will interfere to protect the 
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rights of e-itizeois. P>ut a peu-veu-siem of this 

perwer is not shown by tin 1 fact that tin* business 

restrained is a necessary and lawful business 

• 

whie-hhas not yet become a public nuisance, in 
fact, or been declared to be such by tin* statute. 
The law most wisely interferes for the protec¬ 
tion of the public by pvereatimj in adranee threat¬ 
ened and probable injur}/. Exposure to danger 
is itself an injury . * * * There is nothing 

in the declared purposes and provisions of t Ik* 
statute in question which leads us to doubt that 
it conies within the constitutional exercise of the 
legislative power. It appears to us to provide, by 
legal modes, through the agency of local au¬ 
thorities, for a precedent restraint upon a use of 
property which from its nature may become in¬ 
jurious. v 


The contract for the removal of garbage and dead 
animals was made by the specific direction of Congress, 
and if its effect was or is to create a monopoly, Con¬ 
gress had authority to create such a monopoly in re¬ 
spect to the subject-matter. The law does not recog¬ 
nize this as such a business or occupation as may be 
pursued at will by any person desiring so to do. The 
collection and removal of garbage and dead animals in 
a municipality is not a trade 1 , business, or occupation 
in any proper sense 1 , and does not come under the doc¬ 
trine in reference to monopoly, or in reference to legis¬ 
lation in. restraint of trade 1 , but is a subject which may 
be ivgulateMl uneleu* the pedice 1 power. 

The constitutionality of ordinances similar te> the 

9 

Police Regulation in question has beem uphelel in the 1 
f<die)wing e-ases: 

Alpers v. San Frane-iseo, 32 Feel. Rep. 503. 

Smilew v. McDonald, 42 Xeb., 5. 

’Walken* v. Jameson, 140 Ind., 591. 

Riven- Kernel. Co. v. Behr, 7 Mo. App., 345. 
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State t. Fisher, 52 Mo., 177. 

Crand Rapids v. DeVries, 123 Mich., 570. 

Boehm v. Mayor, etc., 01 Md., 250. 

In re Yamline, (> Pick., 187. 

Louisville v. Wible, 84 Ky., 290. 

Ouray v. Parson, 59 Pacific Rep., 870. 

In Alpers vs. San Francisco, supra, it was held: 

The citv and countv of San Francisco, under the 
power vested in all municipal bodies to provide for the 
health of their inhabitants, and by virtue of express 
provisions of the constitution of California (Art. II, 
par. 11), and by the consolidation act of 1803, has power 
to make regulations for the removal from its limits 
of dead animals, not slain for food. Pursuant to this 
authority, the Board of Supervisors entered into a con¬ 
tract, and passed the necessary ordinance 1 to give it 
effect, known as the “Dead Animal Contract,” whereby 
plaintiff and his assigns were granted the exclusive 1 
privilege, for twenty years, of having and removing all 
dead animals not slain for food. During the existence 1 
of the 1 e-emtrae-t the 1 Board of Supervisors passed a res¬ 
olution diree-ting its edeu-k to advertise for proposals 
freim parties elesirems of obtaining the carcasses of 
dogs killed by the poundmaster, pursuant to the eireler 
of the board, anel repealing “all orders or resolutions, 
e>r parts of eirelers e>r resolutions, in cemtlict with this 
i*e i solntieiii." The plaintiff asked for an injunction re¬ 
straining the board from passing or carrying out such 
a reserfution. 

Held, That the passage 1 of a resolution or order e>r 
ordinance 1 pre>vieling for the removal erf eleael animals 
by the board was a matter of legislative discretion, and 
an injunction restraining the passage erf such a reso¬ 
lution, order, or ordinance would not be granted by the 
Circuit Court erf the United States. 
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The contract known as the “Dead Animal Contract," 
whereby plaintiff and his assigns were granted, by the 1 
Hoard of Supervisors of San Francisco, the exclusive 
privilege, for twenty years, of having and removing 
the carcasses of all dead animals, not slain for food, 
subject to the sanitary regulations and control of 
the supervisors, provides that it shall “be the duty of 
lfie keeper of the public pound to notify the plaintiff 
or his assigns to remove tin 1 animals destroyed by 
him.'" 

Held, “Thai the plaintiff is entitled to an injunction 
restraining tin* poundkeeper from delivery or causing 
to be delivered to any other person than plaintiff or 
his assigns such carcasses during the (existence of tin 1 

n * n 

contract." 

•lustice Field, in delivering tin* opinion in this case*, 
said: 


“There is no doubt that tin* contract between 
the plaintiff and the city and county of San 
Francisco is one within the competency of the 
municipality to make. It is within the power 
of all such bodies to provide for the health of 
their inhabitants bv causing flu* removal from 
their limits of all dead animals not slain for 
human food, which otherwise would soon de¬ 
cay, and, by corrupting the air, engender dis¬ 
ease. And provisions for such removal may be 
made by contract, as well as the performance 
of anv other dutv, touching the health and com- 
fort of the city, its authorities always preserving 
such control over the matter as to secure an 
observance of proper sanitary regulations." 


In Walker v. Jameson, supra, the Court said: 

“It is within the general power of a govern¬ 
ment to preserve* and promote the public wel¬ 
fare, even at the expense of private rights. A mu- 




11 


nicipal corporation lias no power to treat a thing 
as a nuisance which cannot be a nuisance; bur 
it has the power to treat as a nuisance a thing 
which, from its charact(r, location, and -surround- 
in</-s, may or does become such/’ 


In Smiley v. MacDonald, supra, the Court said: 

“That the object of all such regulations can 
be best attained bv entrusting the work in hand 
to a responsible contractor, who possesses the 
facilities for carrying it on with dispatch and 
with the least possible inconvenience to the pub¬ 
lic, is apparent to all.” 


It was held, in River Rendering Co. v. Rehr, supra, 

that - 

“The constitutional provision prohibiting the 
passage of any local or special law granting any 
special or exclusive right, privilege, or im- 
munitv, is not violated bv a citv ordinance, 
passed as a sanitary police regulation, grant¬ 
ing the exclusive right to remove the carcasses 
of dead animals from the streets. The mu¬ 
nicipal authorities have the right to prescribe 
the terms upon which the street may be used 
for the purpose of removing the carcasses of 
dead animals, and mav confine such removal 
to a single agency, subject to their control.” 


And a similar regulation was sustained in State v. 
Fisher (52 Mo., 174), in which the Court, among other 
things, said: 


“Rut if the regulation or prohibition con¬ 
tains nothing more than the necessary limita¬ 
tions, and is passed in good faith for the pur¬ 
pose of preserving the public health and abat¬ 
ing nuisances, it is not liable to objection. No 
man has an inalienable right to produce dis¬ 
ease, or trade in that which is noxious, and in 
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every' societv somt 1 minor rights are surrendered 
for the general good.” 

Said 11 1 <* Court, In Ke Vandine, supra: 

“It seems to us, however, that the city au¬ 
thority lias judged well in this matter. They 
prefer to employ men over whom they have an 
entire control bv night and bv dav, whose serv 

ic<‘s mav be alwavs had, and who will be able 
# » 

from habit to do this work in the best possible 
way and time. I'mcticalljf, we think the main 
object of the city government will be better ac¬ 
complished by the arrangement they have 
adopted than by relying upon tin* labor of 
others against whom the Government would 

have no other remed v than bv a suit for a breach 

« * 

of contract.” 

i 

i 

j 

In Boehm v. Mayor, etc., supra, Miller, J., in deliver¬ 
ing the opinion of the Court, said: 

“The validitv of these ordinances was not se- 
# 

riously questioned in argument. That they are a 

lawful and proper exercise of the power ‘to tire- 

serve the health of the city and to prevent and 

remove nuisances,' does not admit of doubt. 

Such powers have been universally granted to 

municipal corporations of this country. In fact 

the preservation of the health and safety of the 

inhabitants is one of the chief purposes of local 

government, and reasonable by-laws, in relation 

thereto have alwavs been sustained in England, 

as within the incidental authority' of such cor- 

♦ 

pora lions.” 

In Deems v. City of Balto., SO Md., at 17-1, the Court 
said: 


“What is termed the police power lias been 
the subject of a good deal of consideration by 
both the Federal and Stall* courts, and all agree 
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that it is a difficult matter to define the limits 
within which it is to be exercised. Every well 
organized government has the inherent right 
to protect flic health and provide for the safety 
and welfare. It has not only the right, but it is 
a duty and obligation which the sovereign 
power owes to the public, and as no one can 
foresee the emergency or necessity which mav 
(•all for its exercise, it is not an easy matter to 
prescribe the precise limits within which it may 
be exercised. It may be said to rest upon tin 1 
maxim “sn///.v popull supremo le.r and the 
constitutional guarantees for security of 
])rivate rights relied on by the appellant have 
never been understood as interfering with the 
power of the State to pass such laws as may 
be necessary to protect the health and provide 
for the safety and good order of society. ‘Prop¬ 
erty of every kind,’ savs Mr. Justice Story, ‘is 
held subject to those general regulations which 
are necessary for the common good and general 
welfare.' 2 Vol. Story CV>nst." 

In Hoard of Police Pommis. v. Wagner (Md.), 48 Atl. 

Hep., 455, it was held that— 

“Laws authorizing the seizure and destruc¬ 
tion of property, when necessary tt) protect the 
health, morals, or peace of society, are not in 
conflict with constitutional limitations prohibit¬ 
ing the taking of property without due process 
of law, since such laws are within the police 
power of the State.” 


The regulation which was violated by the plaintiff 
in error is justified alike by the highest considerations 
of public policy and by the weight of authority of the 
adjudicated cases. 




Ti is respectfully*,,submitte(T that there is no error in 
the record, and that (lie judgment of the Police Pouri 
should be affirmed. 

ANDREW R DrVALL, 
Attorney, for Defendant in Error. 







